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NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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MOTI ON f or  r econsi der at i on.   Reconsideration denied.   

 

¶1 PER CURI AM.    Di mi t r i  Henl ey char act er i zes hi s most  

r ecent  mot i on t o t hi s cour t  as a mot i on f or  r econsi der at i on of  

t he cour t ' s  Jul y 21,  2010 deci s i on, 1 whi ch concl uded t hat  i n 

c i r cumst ances such as Henl ey pr esent ed,  c i r cui t  cour t  j udges 

l ack t he aut hor i t y t o gr ant  a new t r i al  i n t he i nt er est  of  

j ust i ce and al so deni ed hi s r equest  of  t hi s cour t  f or  a new 

t r i al  i n t he i nt er est  of  j ust i ce.   Henl ey cont ends t hat  by 

denyi ng hi m a new t r i al  and by pr ovi di ng no cour t  pr ocedur es f or  

                                                 
1 St at e v.  Henl ey,  2010 WI  97,  328 Wi s.  2d 544,  787 N. W. 2d 

350.    
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r evi ewi ng Just i ce Roggensack' s deci s i on not  t o r ecuse, 2 t hi s 

cour t  has deni ed hi s r i ght  t o due pr ocess under  t he Four t eent h 

Amendment  t o t he Uni t ed St at es Const i t ut i on. 3   

¶2 We concl ude as f ol l ows:   ( 1)  Henl ey' s mot i on f or  

r econsi der at i on meet s none of  t he cr i t er i a f or  gr ant i ng a mot i on 

f or  r econsi der at i on and i s t her ef or e deni ed;  ( 2)  det er mi ni ng 

whet her  t o r ecuse i s t he sol e r esponsi bi l i t y  of  t he i ndi v i dual  

j ust i ce f or  whom di squal i f i cat i on f r om par t i c i pat i on i s sought ;  

( 3)  a maj or i t y of  t hi s cour t  does not  have t he power  t o 

di squal i f y a j udi c i al  peer  f r om per f or mi ng t he const i t ut i onal  

f unct i ons of  a Wi sconsi n Supr eme Cour t  j ust i ce on a case- by- case 

basi s;  and ( 4)  Henl ey has r ecei ved due pr ocess.    

I .   DI SCUSSI ON 

¶3 Henl ey st y l es hi s pendi ng mot i on as a mot i on f or  

r econsi der at i on of  t he cour t ' s  opi ni on i ssued Jul y 21,  2010 t hat  

deni ed hi m a new t r i al . 4  I nt er nal  Oper at i ng Pr ocedur es ( I OP)  

I I . J.  pr ovi des t he basi s on whi ch r econsi der at i on may be 

gr ant ed:  

A change of  deci s i on on r econsi der at i on wi l l  ensue 
onl y when t he cour t  has over l ooked cont r ol l i ng l egal  
pr ecedent  or  i mpor t ant  pol i cy consi der at i ons or  has 

                                                 
2 Henl ey i ni t i al l y  moved Just i ce Roggensack t o r ecuse 

her sel f  f r om t he r evi ew of  hi s case,  c i t i ng Wi s.  St at .  
§ 757. 19( 2) ( e)  and ( g)  ( 2007- 08) ,  as wel l  as SCR 60: 04( 4) .   
Just i ce Roggensack deni ed hi s mot i on November  25,  2009.   St at e 
v.  Henl ey,  2010 WI  12,  322 Wi s.  2d 1,  778 N. W. 2d 853.   

3 The r i ght  t o due pr ocess of  l aw i s al so pr ot ect ed by 
Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on.    

4 St at e v.  Henl ey,  328 Wi s.  2d 544.  
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over l ooked or  mi sconst r ued a cont r ol l i ng or  
s i gni f i cant  f act  appear i ng i n t he r ecor d.    

¶4 Henl ey c i t es no cont r ol l i ng l egal  pr ecedent ,  i mpor t ant  

pol i cy consi der at i on or  cont r ol l i ng or  s i gni f i cant  f act  of  

r ecor d t hat  t he cour t ' s  Jul y 21,  2010 opi ni on over l ooked i n 

deci di ng t hat  a new t r i al  was not  war r ant ed.   Accor di ngl y,  hi s 

mot i on f or  r econsi der at i on meet s none of  t he cr i t er i a f or  

gr ant i ng r econsi der at i on and t her ef or e,  i t  i s  deni ed.   

¶5 Fur t her mor e,  i t  appear s t hat  Henl ey i s at t empt i ng t o 

obt ai n r econsi der at i on of  t he cour t ' s  May 24,  2010 deci s i on t hat  

di d not  gr ant  hi s mot i on t o r emove Just i ce Roggensack f r om 

par t i c i pat i on. 5  He cont ends t hat  hi s r i ght  t o due pr ocess was 

vi ol at ed because Just i ce Roggensack' s par t i c i pat i on cr eat ed an 

appear ance of  par t i al i t y ,  as expl ai ned i n Caper t on v.  A. T.  

Massey Coal  Co. ,  I nc. ,  556 U. S.  __,  129 S.  Ct .  2252 ( 2009) .   

Henl ey c i t es no aut hor i t y under  whi ch he may br i ng a mot i on f or  

r econsi der at i on of  t he cour t ' s  deci s i on not  t o di squal i f y 

Just i ce Roggensack.   

¶6 Hi s asser t i on assumes t hat  f our  j ust i ces of  t hi s  cour t  

have t he power  t o r emove a f el l ow j ust i ce f r om par t i c i pat i ng i n 

pendi ng mat t er s on a case- by- case basi s.   Thi s cour t  has not  

squar el y addr essed t he i nst i t ut i onal  quest i on of  whet her  f our  

j ust i ces of  t hi s cour t  have t he power ,  on a case- by- case basi s,  

                                                 
5 The di ssent i ng opi ni on of  t he combi ned aut hor shi p of  Chi ef  

Just i ce Abr ahamson,  Just i ce Br adl ey and Just i ce Cr ooks 
( her ei naf t er  Abr ahamson di ssent )  not es t hat  Henl ey i s not  
seeki ng r econsi der at i on of  t he cour t ' s  deci s i on on t he mer i t s of  
whet her  Henl ey shoul d be af f or ded a new t r i al .   Abr ahamson 
di ssent ,  ¶41.    
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t o pr event  a j udi c i al  peer  f r om par t i c i pat i ng i n a pendi ng 

mat t er .   Gi ven Henl ey' s mot i on,  and t he r epet i t i ve nat ur e of  

mot i ons addr essed t o t he cour t  t hat  r equest  r emoval  of  j ust i ces 

f r om pendi ng pr oceedi ngs, 6 we addr ess t hi s i nst i t ut i onal  quest i on 

now. 7   

¶7 The r eader  shoul d not  be mi sl ed by t he di ssent i ng 

opi ni on' s at t empt s t o char act er i ze our  deci s i on as a r ul i ng on 

whet her  Just i ce Roggensack ought  t o have been di squal i f i ed f r om 

par t i c i pat i on i n Henl ey' s case.   Henl ey' s mot i on t o t he cour t  t o 

di squal i f y Just i ce Roggensack was not  gr ant ed,  and we see no 

r eason t o t ake i t  up agai n.   Accor di ngl y,  t he di ssent  r epeat edl y 

mi schar act er i zes what  we deci de i n t hi s opi ni on. 8   

¶8 The quest i on deci ded her ei n i s an i nst i t ut i onal  

quest i on,  i . e. ,  whet her  r ecusal  may be f or ced upon a f el l ow 

j ust i ce on a case- by- case basi s by hi s or  her  j udi c i al  peer s.   

                                                 
6 A mot i on t o di squal i f y a j ust i ce on a case- by- case basi s 

has become t he mot i on du j our ,  as l i t i gant s at t empt  t o 
mani pul at e t he deci s i ons of  t hi s  cour t  by di squal i f y i ng j ust i ces 
whom t hey t hi nk may deci de agai nst  t he posi t i on a l i t i gant  
t akes.   Bet ween Apr i l  2009 and Apr i l  2010,  12 mot i ons r equest ed 
t he cour t  t o di squal i f y a j ust i ce f r om par t i c i pat i ng i n a 
pendi ng case.   I n t hat  one year  per i od,  mor e mot i ons t o 
di squal i f y a j ust i ce f r om a pendi ng case wer e f i l ed t han t he 
t ot al  of  such mot i ons i n t he pr ecedi ng 10 year s.  

7 The di ssent  avoi ds t he per  cur i am' s l egal  concl usi on t hat  
a maj or i t y of  t he cour t  does not  have t he i nst i t ut i onal  power  t o 
di squal i f y a s i t t i ng j ust i ce on a case- by- case basi s.   For  
exampl e,  t he Abr ahamson di ssent  at t empt s t o shi f t  t he r eader ' s  
f ocus wi t h a number  of  i r r el evant ,  r het or i cal  quest i ons.   
Abr ahamson di ssent ,  ¶60.    

8 Abr ahamson di ssent ,  ¶¶45- 49,  51- 56.  
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Thi s quest i on i mpl i cat es const i t ut i onal  f unct i ons:   t hat  of  t he 

cour t  as an i nst i t ut i on and t hose of  i ndi v i dual  j ust i ces as 

const i t ut i onal  of f i cer s.   Accor di ngl y,  we det er mi ne t he 

i nst i t ut i onal  quest i on of  whet her  t he cour t  has t he power 9 t o 

pr event  a j ust i ce f r om par t i c i pat i ng i n pendi ng pr oceedi ngs,  on 

a case- by- case basi s.    

¶9 Our  deci s i on on whet her  t he cour t  has t he power  t o 

di squal i f y a j udi c i al  peer  on a case- by- case basi s does not  

af f ect  one par t i cul ar  j ust i ce mor e t han any ot her  j ust i ce.   By 

par t i c i pat i ng i n t hi s deci s i on,  no j ust i ce i s s i t t i ng as a j udge 

of  hi s or  her  own cause.   Rat her ,  each j ust i ce,  whet her  a par t  

of  t he maj or i t y opi ni on or  wr i t i ng i n di ssent ,  par t i c i pat ed i n 

deci di ng t hi s quest i on.   Ful l  par t i c i pat i on i s appr opr i at e 

because t he r esol ut i on of  t hi s quest i on af f ect s t he cour t  as an 

i nst i t ut i on,  f or  whi ch each j ust i ce has an equal  r ol e i n 

j udi c i al  deci s i on maki ng,  and i t  af f ect s t he f unct i on of  each 

j ust i ce as an i ndependent  const i t ut i onal  of f i cer .   Accor di ngl y,  

al l  j ust i ces ar e af f ect ed equal l y by our  det er mi nat i on of  t he 

scope of  t he cour t ' s  power  i n t hi s r egar d.   See St at e v.  Al l en,  

2010 WI  10,  ¶206,  322 Wi s.  2d 372,  778 N. W. 2d 863 ( Roggensack,  

J. ) .   

¶10 Al t hough mot i ons t o di squal i f y a j ust i ce f r om 

par t i c i pat i ng i n a par t i cul ar  case have i ncr eased dr amat i cal l y 

                                                 
9 The cour t  may act  when a quor um of  f our  member s of  t he 

cour t  par t i c i pat e,  Wi s.  Const .  ar t .  VI I ,  § 4,  c l .  1,  and a 
maj or i t y vot es t o act .    



No.  2008AP697- CR   

 

6 
 

s i nce t he Uni t ed St at es Supr eme Cour t  deci ded Caper t on, 10 we have 

r evi ewed and deci ded chal l enges t o i ndi v i dual  j ust i ces'  

par t i c i pat i on i n par t i cul ar  cases pr i or  t o Caper t on.   On 

occasi on,  a mot i on t o di squal i f y a j ust i ce has been br ought  

bef or e t he j ust i ce par t i c i pat ed i n a pendi ng mat t er ,  and on 

occasi on,  such a mot i on has been br ought  af t er  t hat  

par t i c i pat i on has occur r ed.    

¶11 Fur t her mor e,  t he i ssue pr esent ed i n Caper t on i s not  

new t o t hi s st at e.   Near l y t wo decades ago,  i n I n r e 

Di sci pl i nar y Pr oceedi ngs Agai nst  Cr oset t o,  160 Wi s.  2d 581,  466 

N. W. 2d 879 ( 1991) ,  t hi s cour t  deci ded t hat  when pr esent ed wi t h a 

mot i on f or  di squal i f i cat i on based on due pr ocess gr ounds,  each 

j ust i ce must  deci de f or  hi msel f  or  her sel f  whet her  hi s or  her  

di squal i f i cat i on was r equi r ed.   I n Cr oset t o,  t he mot i on t o 

di squal i f y came bef or e t he cour t  had deci ded t he pendi ng mat t er .   

Cr oset t o al l eged t hat  each j ust i ce had a di squal i f y i ng per sonal  

i nt er est  i n Cr oset t o' s di sci pl i nar y pr oceedi ng because Cr oset t o 

had l evel ed per sonal  cr i t i c i sms agai nst  each j ust i ce on ot her  

occasi ons.   I d.  at  584.   Cr oset t o based hi s mot i on on t he 

appear ance of  par t i al i t y ,  c i t i ng t he due pr ocess cl auses of  t he 

f eder al  and st at e const i t ut i ons,  and on Wi s.  St at .  § 757. 19( 2)  

( 1989- 90) ,  j ust  as Henl ey has her e.   I d.  at  583.    

¶12 The cour t  deni ed Cr oset t o' s di squal i f i cat i on mot i on.   

I n so doi ng,  s i x j ust i ces of  t he cour t  di d not  convene t o deci de 

whet her  t he sevent h j ust i ce shoul d be pr event ed f r om 

                                                 
10 See supr a not e 6 above.    
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par t i c i pat i ng i n Cr oset t o' s mot i on.   I nst ead,  each j ust i ce,  

i ndi v i dual l y,  deci ded Cr oset t o' s  mot i on.   Each j ust i ce concl uded 

f or  hi msel f  or  her sel f  t hat  he or  she was i mpar t i al  and t hat  hi s 

or  her  par t i c i pat i on di d not  cr eat e t he appear ance of  

par t i al i t y . 11  I d.  at  584.   The cour t  expl ai ned:  

 The member s of  t hi s cour t ,  i ndi v i dual l y,  have 
det er mi ned t hat  none has a s i gni f i cant  per sonal  
i nt er est  i n t he out come of  t hi s di sci pl i nar y 
pr oceedi ng such as woul d r equi r e our  di squal i f i cat i on.   
Each i s sat i sf i ed t hat  hi s or  her  i mpar t i al i t y  i n t hi s 
pr oceedi ng i s uni mpai r ed and,  f ur t her ,  t hat  our  act i ng 
i n t hi s mat t er  does not  cr eat e t he appear ance of  a 
l ack of  i mpar t i al i t y .    

I d.  ( emphasi s added) .  

¶13 Cr oset t o' s al l egat i on t hat  an appear ance of  par t i al i t y  

was suf f i c i ent  t o cause a deni al  of  hi s r i ght  t o due pr ocess 

under  t he f eder al  and st at e const i t ut i ons i s ver y s i mi l ar  t o t he 

mot i on t hat  Henl ey br i ngs bef or e t he cour t .   Bot h mot i ons wer e 

based on an under l y i ng al l egat i on f al l i ng wi t hi n t he par amet er s 

of  Wi s.  St at .  § 757. 19 ( 1989- 90) ;  bot h Cr oset t o' s mot i on and 

Henl ey' s mot i on al l eged a due pr ocess vi ol at i on based on t he 

appear ance of  par t i al i t y ;  bot h mot i ons wer e deci ded by t he 

                                                 
11 Chi ef  Just i ce Abr ahamson ser ved on t he Wi sconsi n Supr eme 

Cour t  when I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Cr oset t o,  160 
Wi s.  2d 581,  466 N. W. 2d 879 ( 1991) ,  was deci ded.   She deci ded 
f or  her sel f  t hat  she was not  par t i al  and t hat  her  par t i c i pat i on 
i n Cr oset t o' s case di d not  cr eat e t he appear ance of  par t i al i t y .   
I d.  at  584.   The Abr ahamson di ssent i ng opi ni on asser t s t hat  a 
j ust i ce' s par t i c i pat i on i n such a deci s i on t hat  deni es a mot i on 
t o di squal i f y t hat  j ust i ce i s  " unpr ecedent ed i n t hi s cour t . "   
Abr ahamson di ssent ,  ¶49.   Thi s asser t i on i s not  cor r ect .   Al l  
j ust i ces of  t he Wi sconsi n Supr eme Cour t  par t i c i pat ed i n t he 
mot i on t o di squal i f y i n Cr oset t o,  i ncl udi ng Chi ef  Just i ce 
Abr ahamson who now wr i t es i n di ssent .     
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i ndi v i dual  j ust i ce f or  whom di squal i f i cat i on was sought ;  and 

bot h Cr oset t o and Henl ey wer e pr ovi ded due pr ocess by t he 

deci s i ons t hat  t he j ust i ces i ndi v i dual l y made.    

¶14 I n Donohoo v.  Act i on Wi sconsi n,  I nc. ,  2008 WI  110,  

¶¶1- 2,  314 Wi s.  2d 510,  754 N. W. 2d 480,  t he di squal i f i cat i on 

c l ai m was made af t er  t he cour t  had deci ded t he pendi ng case.   

Donohoo' s mot i on f or  r econsi der at i on cont ended t hat  Just i ce 

But l er  shoul d not  have par t i c i pat ed because he had r ecei ved 

cont r i but i ons t o hi s el ect i on campai gn f r om member s of  Act i on 

Wi sconsi n' s boar d and f r om i t s  at t or ney whi l e Act i on Wi sconsi n' s 

case was pendi ng bef or e t hi s cour t .   I d. ,  ¶25.   We expl ai ned t he 

cour t ' s  l evel  of  r evi ew when a par t y moves f or  di squal i f i cat i on 

of  a j ust i ce i n a pendi ng case:  

" Appel l at e r evi ew of  [ a j ust i ce' s]  subj ect i ve 
det er mi nat i on i s l i mi t ed t o est abl i shi ng whet her  t he 
j udge made a det er mi nat i on r equi r i ng di squal i f i cat i on.   
[ St at ed ot her wi se]  [ t ] he r evi ewi ng cour t  must  
obj ect i vel y deci de i f  t he j udge went  t hr ough t he 
r equi r ed exer ci se of  maki ng a subj ect i ve 
det er mi nat i on. "    

I d. ,  ¶24 ( quot i ng St at e v.  Har r el l ,  199 Wi s.  2d 654,  663- 64,  546 

N. W. 2d 115 ( 1996)  ( i nt er nal  quot at i on mar ks and ci t at i ons 

omi t t ed) .    

¶15 The deci s i ons on t he mer i t s of  t he mot i ons t o 

di squal i f y i n Donohoo and Cr oset t o wer e made f i r st  and l ast  by 

t he i ndi v i dual  j ust i ce f or  whom di squal i f i cat i on was sought .   

They ar e consi st ent  wi t h t hi s cour t ' s  past  t r eat ment  of  mot i ons 

t o di squal i f y j ust i ces f r om pendi ng cases.   See Ci t y of  Edger t on 

v.  Gen.  Cas.  Co.  of  Wi s. ,  190 Wi s.  2d 510,  521- 22,  527 N. W. 2d 
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305 ( 1995)  ( concl udi ng t hat  Just i ce Geske' s decl ar at i on i n open 

cour t  t hat  she woul d be i mpar t i al  despi t e t he t ype of  i ndust r y 

t hat  empl oyed a f ami l y member  demonst r at ed t hat  she,  her sel f ,  

made t he det er mi nat i on r equi r ed) ;  St at e v.  Am.  TV & Appl i ance of  

Madi son,  I nc. ,  151 Wi s.  2d 175,  183,  443 N. W. 2d 662 ( 1989)  

( concl udi ng t hat  because Just i ce Babl i t ch deci ded f or  hi msel f  

t hat  he coul d be i mpar t i al ,  t hat  deci s i on was suf f i c i ent  i n 

r egar d t o deci di ng a mot i on al l egi ng t hat  t he pr i or  deci s i on of  

t he cour t  was voi d due t o Just i ce Babl i t ch' s par t i c i pat i on) .    

¶16 I n each of  t he cases wher e t he di squal i f i cat i on of  a 

j ust i ce has been addr essed,  except  one,  t he j ust i ce f or  whom 

di squal i f i cat i on was sought  made t he f i r st  and f i nal  deci s i on on 

t he mer i t s of  t he di squal i f i cat i on mot i on.   The except i on 

occur r ed i n Case v.  Hof f man,  100 Wi s.  314,  75 N. W.  945 ( 1898) .    

¶17 I n Case,  r econsi der at i on of  t he cour t ' s  deci s i on was 

pr emi sed on t he al l egat i on t hat  Just i ce Newman shoul d not  have 

par t i c i pat ed i n det er mi ni ng t he mer i t s of  t he case.   When t he 

mot i on was deci ded,  Just i ce Newman was dead and pr evi ous t o hi s 

deat h,  he had not  r ul ed on t he mot i on.   I d.  at  354.   Ther ef or e,  

t her e was no way f or  Just i ce Newman t o make t he f i r st  and l ast  

deci s i on on t he mot i on.   Accor di ngl y,  Case i s not  r el evant  t o 

t he quest i on of  whet her  t he cour t  has t he power  t o di squal i f y a 

j ust i ce on a case- by- case basi s.   

¶18 Our  r evi ew of  t he power  of  t he cour t  v i s- à- vi s an 

i ndi v i dual  j ust i ce begi ns wi t h Ar t i c l e VI I  of  t he Wi sconsi n 

Const i t ut i on.   Ar t i c l e VI I  est abl i shes t he f unct i ons of  t he 

Wi sconsi n Supr eme Cour t  as an i nst i t ut i on.   Ar t i c l e VI I  al so 
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descr i bes t he f unct i ons of  an i ndi v i dual  j ust i ce as a 

const i t ut i onal  of f i cer .   Ther ef or e,  we must  i nt er pr et  t he scope 

of  t he cour t ' s  power  i n a manner  t hat  i s  consi st ent  wi t h bot h 

f unct i ons as pr escr i bed i n t he Wi sconsi n Const i t ut i on.  

¶19 Under  Ar t i c l e VI I ,  t he f unct i ons of  t he Wi sconsi n 

Supr eme Cour t  i ncl ude super i nt endi ng aut hor i t y over  al l  cour t s 

( Wi s.  Const .  ar t .  VI I ,  § 3( 1) ) ;  appel l at e j ur i sdi ct i on over  al l  

cour t s ( Wi s.  Const .  ar t .  VI I ,  § 3( 2) ) ;  and hear i ng of  or i gi nal  

act i ons and pr oceedi ngs ( Wi s.  Const .  ar t .  VI I ,  § 3( 2) ) .   The 

cour t  al so has t hose i mpl i ed or  i nher ent  power s " essent i al "  t o 

car r y i ng out  i t s const i t ut i onal l y desi gnat ed f unct i ons.   St at e 

v.  Cannon,  199 Wi s.  401,  402,  226 N. W.  385 ( 1929) .    

¶20 The supr eme cour t  per f or ms i t s f unct i ons i n t he 

admi ni st r at i on of  j ust i ce.   I n so doi ng,  t he cour t  " has an 

i nher ent  power  t o adopt  t hose st at ewi de measur es whi ch ar e 

absol ut el y essent i al  t o t he due admi ni st r at i on of  j ust i ce i n t he 

st at e. "   I n r e Kadi ng,  70 Wi s.  2d 508,  518,  235 N. W. 2d 409 

( 1975)  ( emphasi s added) .    

¶21 The cour t ' s  super i nt endi ng f unct i on may be exer ci sed 

t hr ough di sci pl i nar y pr oceedi ngs br ought  f or  cause or  di sabi l i t y  

under  t he st at ewi de Code of  Judi c i al  Conduct  ( Judi c i al  Code) . 12  

I t  i s  t hr ough t he Judi c i al  Code t hat  t he cour t  may exer ci se i t s 

power  over  an i ndi v i dual  supr eme cour t  j ust i ce.   Wi s.  Const .  

                                                 
12 The Code of  Judi c i al  Conduct  i s cont ai ned i n ch.  60 of  

t he Supr eme Cour t  Rul es.   I t  was f or mer l y r ef er r ed t o as t he 
Code of  Judi c i al  Et hi cs.  
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ar t .  VI I ,  § 11;  I n r e Kadi ng,  70 Wi s.  2d at  516- 17;  see al so 

Cannon,  199 Wi s.  at  402.  

¶22 The Judi c i al  Code pr ovi des j ust i ces wi t h not i ce of  

conduct  t hat  i s pr ohi bi t ed and wi t h pr ocedur al  due pr ocess i n 

t he adj udi cat i on of  al l  c l ai med vi ol at i ons of  t he Judi c i al  

Code' s pr ovi s i ons.   See,  e. g. ,  I n r e Judi c i al  Di sci pl i nar y 

Pr oceedi ngs Agai nst  Laat sch,  2007 WI  20,  299 Wi s.  2d 144,  727 

N. W. 2d 488;  SCR ch.  60.   Accor di ngl y,  when t he power  of  t he 

cour t  i s  br ought  t o bear  agai nst  a j ust i ce or  j udge pur suant  t o 

t he Judi c i al  Code,  i t  i s  exer ci sed pur suant  t o st andar ds of  

conduct  t hat  ar e uni f or m t hr oughout  t he st at e,  wi t h not i ce of  

t he v i ol at i on and an oppor t uni t y t o be hear d.   The cour t ' s  

super vi sor y power  i s not  exer ci sed at  t he r equest  of  a par t y  who 

seeks di squal i f i cat i on of  a j ust i ce f r om a pendi ng pr oceedi ng.   

¶23 Fur t her mor e,  whi l e empl oyi ng t he Judi c i al  Code i s a 

par t  of  t he super vi sor y f unct i on of  t he supr eme cour t , 13 t he 

cour t ' s  power  t o di sci pl i ne j udges and j ust i ces ar i ses i n 

Ar t i c l e VI I  of  t he Wi sconsi n Const i t ut i on.   The Judi c i al  Code 

pr ovi des no aut hor i t y t o t he supr eme cour t  t o di squal i f y a 

j ust i ce f r om par t i c i pat i ng i n a par t i cul ar  case when t hat  

j ust i ce has consi der ed and deci ded a mot i on t o di squal i f y hi m or  

                                                 
13 The super vi sor y f unct i on of  t he supr eme cour t  al so 

embodi es t he aut hor i t y t o r egul at e t he pr act i ce of  l aw i n 
Wi sconsi n,  Sands v.  Menar d,  I nc. ,  2010 WI  96,  ¶51,  328 Wi s.  2d 
647,  787 N. W. 2d 384,  and t he aut hor i t y t o cont r ol  t he cour se of  
l i t i gat i on i n t he c i r cui t  cour t s ,  St at e ex r el .  Four t h Nat i onal  
Bank of  Phi l adel phi a v.  Johnson,  103 Wi s.  591,  613,  79 N. W.  1081 
( 1899) .      
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her .   See Donohoo,  314 Wi s.  2d 510,  ¶¶24- 25;  Ci t y of  Edger t on,  

190 Wi s.  2d at  521- 22;  Am.  TV,  151 Wi s.  2d at  183;  Cr oset t o,  160 

Wi s.  2d at  584.   Rat her ,  t hr ough i t s super vi sor y f unct i on,  t he 

cour t  has est abl i shed a Judi c i al  Code t hat  empl oys st at ewi de,  

uni f or m cr i t er i a f or  t he exer ci se of  j udi c i al  f unct i ons i n al l  

cases.    

¶24 I n r egar d t o l i mi t i ng an i ndi v i dual  Wi sconsi n Supr eme 

Cour t  j ust i ce' s const i t ut i onal  aut hor i t y t o act ,  Ar t i c l e VI I  of  

t he Wi sconsi n Const i t ut i on al so est abl i shes t he ci r cumst ances 

under  whi ch a j ust i ce can be pr event ed f r om exer ci s i ng hi s or  

her  j udi c i al  f unct i ons.   I t  pr ovi des t hat  a j ust i ce may be 

r emoved f r om of f i ce onl y t hr ough i mpeachment  ( Wi s.  Const .  ar t .  

VI I ,  § 1) ;  pur suant  t o a di sci pl i nar y pr oceedi ng br ought  bef or e 

t he supr eme cour t  f or  cause or  di sabi l i t y  ( Wi s.  Const .  ar t .  VI I ,  

§ 11) ;  and by addr ess of  bot h houses of  t he l egi s l at ur e ( Wi s.  

Const .  ar t .  VI I ,  § 13) .   The vot er s may al so r ecal l  a j ust i ce 

( Wi s.  Const .  ar t .  XI I I ,  § 12) . 14   

¶25 As we have expl ai ned,  asi de f r om act i ons br ought  under  

t he Judi c i al  Code,  " [ t ] he onl y  const i t ut i onal  aut hor i t y"  t o 

r emove a j ust i ce r est s wi t h t he l egi s l at ur e,  by i mpeachment  or  

addr ess,  see I n r e Kadi ng,  70 Wi s.  2d at  535,  or  t he vot er s by 

r ecal l .   Accor di ngl y,  we concl ude t hat  t hi s cour t  does not  have 

                                                 
14 Of  cour se,  def eat  i n an el ect i on ( Wi s.  Const .  ar t .  VI I ,  

§ 4( 1) ,  § 9;  Wi s.  Const .  ar t .  XI I I ,  § 12)  and a l egi s l at i vel y 
i mposed mandat or y r et i r ement  age ( Wi s.  Const .  ar t .  VI I ,  § 24( 2) )  
al so woul d t er mi nat e a j ust i ce' s r i ght  t o exer ci se j udi c i al  
f unct i ons.    
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t he power  t o r emove a j ust i ce f r om par t i c i pat i ng i n an 

i ndi v i dual  pr oceedi ng,  on a case- by- case basi s.    

¶26 Our  concl usi on expl ai ni ng t he scope of  power  t hat  t hi s 

cour t  may exer ci se over  a j udi c i al  peer  i s consi st ent  wi t h t he 

cour t ' s  past  deci s i ons on mot i ons t o di squal i f y a j ust i ce.   I t  

al so i s r ef l ect ed i n t he cour t ' s  I OP.   The I OP di r ect s t hat  

mot i ons t o di squal i f y a j ust i ce ar e t o be deci ded sol el y by t he 

j ust i ce at  whom t he mot i on i s di r ect ed.   I OP I I . L. 1.  pr ovi des:  

Recusal  or  Di squal i f i cat i on of  Just i ces.   A 
j ust i ce may r ecuse hi msel f  or  her sel f  under  any 
ci r cumst ances suf f i c i ent  t o r equi r e such act i on.   The 
gr ounds f or  di squal i f i cat i on of  a j ust i ce ar e set  
f or t h i n Wi s.  St at .  § 757. 19.   The deci s i on of  a 
j ust i ce t o r ecuse or  di squal i f y hi msel f  or  her sel f  i s  
t hat  of  t he j ust i ce al one.    

( Emphasi s added. )  

¶27 I n addi t i on,  t he cour t ' s  I OP mi r r or s t he way i n whi ch 

t he Uni t ed St at es Supr eme Cour t  addr esses mot i ons t o di squal i f y 

a Supr eme Cour t  Just i ce.   When a mot i on i s made t o di squal i f y a 

Just i ce of  t he Supr eme Cour t ,  one of  t hr ee t hi ngs happens:   ( 1)  

t he Just i ce f or  whom di squal i f i cat i on i s sought  deci des t he 
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mot i on i ndi v i dual l y, 15 ( 2)  t he ent i r e Supr eme Cour t ,  i ncl udi ng 

t he Just i ce f or  whom di squal i f i cat i on i s sought ,  i ssues a one 

sent ence deni al  of  t he mot i on f or  di squal i f i cat i on, 16 or  

i nf r equent l y,  ( 3)  t he ent i r e Supr eme Cour t  i ssues a one sent ence 

deni al  of  t he mot i on f or  di squal i f i cat i on,  wi t h a not at i on t hat  

one of  t he Just i ces f or  whom r ecusal  was sought  di d not  

par t i c i pat e. 17   

¶28 Fur t her mor e,  t he Uni t ed St at es Supr eme Cour t  has never  

hel d t hat  a maj or i t y of  t hat  Cour t  has t he power  t o di squal i f y  

                                                 
15 For  exampl e,  i n Cheney v.  Uni t ed St at es Di st r i ct  Cour t  

f or  t he Di st r i ct  of  Col umbi a,  541 U. S.  913 ( 2004) ,  Just i ce 
Scal i a,  i ndi v i dual l y,  deci ded t he Si er r a Cl ub' s mot i on t o 
di squal i f y hi m.   See al so Mi cr osof t  Cor p.  v.  Uni t ed St at es,  530 
U. S.  1301 ( 2000)  ( Just i ce Rehnqui st  deni ed t he mot i on f or  hi s 
di squal i f i cat i on. ) ;  Hanr ahan v.  Hampt on,  446 U. S.  1301 ( 1980)  
( Just i ce Rehnqui st  deni ed t he mot i on t o di squal i f y hi m. ) ;  Lai r d 
v.  Tat um,  409 U. S.  901 ( 1972)  ( Just i ce Rehnqui st  deni ed t he 
mot i on t o di squal i f y hi m. ) ;  Gr avel  v.  Uni t ed St at es,  409 U. S.  
902 ( 1972)  ( Just i ce Rehnqui st  deni ed t he mot i on f or  hi s own 
di squal i f i cat i on. ) ;  and Guy v.  Uni t ed St at es,  409 U. S.  896 
( 1972)  ( Just i ces Bl ackmun and Rehnqui st  i ndi v i dual l y deni ed t he 
di squal i f i cat i on mot i ons t hat  wer e di r ect ed t o each Just i ce. ) .   

16 I n Er nest  v.  Uni t ed St at es At t or ney f or  t he Sout her n 
Di st r i ct  of  Al abama,  474 U. S.  1016 ( 1985) ,  t he Cour t ,  i ncl udi ng 
Just i ce Powel l ,  i ssued a one sent ence deni al  of  t he mot i on t o 
di squal i f y Just i ce Powel l ;  i n Ker pel man v.  At t or ney Gr i evance 
Commi ssi on of  Mar yl and,  450 U. S.  970 ( 1981) ,  t he Cour t ,  
i ncl udi ng Just i ce Bur ger ,  summar i l y deni ed t he mot i on t o 
di squal i f y Just i ce Bur ger ;  i n Ser zysko v.  Chase Manhat t an Bank,  
409 U. S.  1029 ( 1972)  t he Cour t ,  i ncl udi ng Just i ces Powel l  and 
Rehnqui st ,  deni ed mot i ons t o di squal i f y Just i ce Powel l  and 
Just i ce Rehnqui st  i n a one sent ence st at ement .  

17 I n Wi l son v.  Del l ums,  438 U. S.  916 ( 1978) ,  r ecusal  was 
sought  f or  bot h Just i ce Bl ackmun and Just i ce Rehnqui st .   I n a 
one sent ence st at ement ,  t he cour t  deni ed t he mot i on.   Just i ce 
Rehnqui st  t ook no par t  i n t he deci s i on,  but  Just i ce Bl ackmun di d 
par t i c i pat e.   I d.     
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anot her  Just i ce,  i . e. ,  a j udi c i al  peer ,  f r om par t i c i pat i ng i n a 

pendi ng pr oceedi ng because t he Just i ce at  whom t he mot i on i s 

di r ect ed i s not  i mpar t i al  or  t hat  t her e i s t he appear ance t hat  

t he Just i ce i s not  i mpar t i al . 18  Si gni f i cant l y,  t he Uni t ed St at es 

Supr eme Cour t  has not  changed i t s own pr ocedur es on r ecusal  

subsequent  t o i t s deci s i on i n Caper t on.  

¶29 Li t t l e has been wr i t t en about  t he i nst i t ut i onal  power  

of  a maj or i t y of  t he Supr eme Cour t  r el at i ve t o a mot i on t o 

di squal i f y a f el l ow Just i ce.   However ,  Just i ce Rober t  Jackson 

t ook i ssue wi t h mot i ons t o di squal i f y an i ndi v i dual  Just i ce t hat  

wer e addr essed t o t he cour t  as a whol e and t her ef or e,  appear ed 

t o seek di squal i f i cat i on of  a j udi c i al  peer  by t he vot e of  a 

maj or i t y of  t he cour t .   I n Jewel l  Ri dge Coal  Cor p.  v.  Local  No.  

6167,  Uni t ed Mi ne Wor ker s of  Amer i ca,  325 U. S.  897 ( 1945) ,  he 

expl ai ned hi s concer n:   " I n my opi ni on t he compl ai nt  i s  one 

whi ch cannot  pr oper l y be addr essed t o t he Cour t  as a whol e and 

f or  t hat  r eason I  concur  i n denyi ng i t . "   I d.  at  897 ( Jackson,  

J. ,  concur r i ng) .   He r easoned t hat  " [ t ] her e i s no aut hor i t y 

known t o me under  whi ch a maj or i t y of  t hi s Cour t  has power  under  

                                                 
18 Ther e have been occasi ons when a Just i ce' s heal t h has 

i mpact ed on cour t  wor k.   For  exampl e,  i n 1975 Just i ce Wi l l i am O.  
Dougl as suf f er ed a ser i ous s t r oke t hat  l ef t  hi m sever el y  
compr omi sed.   Seven of  t he r emai ni ng Just i ces deci ded not  t o 
assi gn Just i ce Dougl as any mor e opi ni ons t o wr i t e.   However ,  
Just i ce Dougl as was not  di squal i f i ed f r om f ur t her  par t i c i pat i on 
i n pendi ng cases.   See Davi d J.  Gar r ow,  Ment al  Decr epi t ude on 
t he U. S.  Supr eme Cour t :   The Hi st or i cal  Case f or  a 28t h 
Amendment ,  67 U.  Chi .  L.  Rev.  995 ( 2000) .   
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any ci r cumst ances t o excl ude one of  i t s  dul y commi ssi oned 

Just i ces f r om si t t i ng or  vot i ng i n any case. "   I d.    

¶30 Mor e r ecent l y,  i n a 2004 i nt er vi ew,  Just i ce Rut h Bader  

Gi nsbur g expl ai ned t hat  t he dec i s i on about  whet her  a Supr eme 

Cour t  Just i ce wi l l  be di squal i f i ed f r om par t i c i pat i ng i n a 

pr oceedi ng i s al ways made by t he i ndi v i dual  Just i ce at  whom t he 

mot i on t o di squal i f y i s di r ect ed.   Rut h Bader  Gi nsbur g,  An Open 

Di scussi on wi t h Just i ce Rut h Bader  Gi nsbur g,  36 Conn.  L.  Rev.  

1033,  1039 ( 2004) .   

¶31 For  mor e t han 150 year s,  t he Wi sconsi n Supr eme Cour t  

has pr ovi ded due pr ocess t o movant s seeki ng di squal i f i cat i on of  

a j ust i ce i n a pendi ng pr oceedi ng by consi st ent l y f ol l owi ng t he 

pr act i ce of  t he Uni t ed St at es Supr eme Cour t  i n l i ke mot i ons and 

i n r egar d t o chal l enges t o cour t  deci s i ons based on al l egat i ons 

t hat  a par t i cul ar  j ust i ce shoul d not  have par t i c i pat ed.   As 

expl ai ned above,  t he cour t ' s past  pr act i ce f or  addr essi ng 

mot i ons t o di squal i f y a j ust i ce f r om a par t i cul ar  pr oceedi ng i s 

f i r ml y gr ounded i n and r equi r ed by t he Wi sconsi n Const i t ut i on,  

whi ch set s out  t he f unct i ons of  t he cour t  and t he ways i n whi ch 

per f or mance of  t he dut i es of  a j ust i ce may be l i mi t ed.   Due 

pr ocess i s pr ovi ded i n al l  cases by t he j ust i ce at  whom t he 

mot i on t o di squal i f y i s di r ect ed.   Cr oset t o,  160 Wi s.  2d at  584.   

Henl ey r ecei ved due pr ocess i n t he same manner  her e as Chi ef  

Just i ce Abr ahamson pr ovi ded due pr ocess t o Cr oset t o when 

Cr oset t o moved f or  Chi ef  Just i ce Abr ahamson' s di squal i f i cat i on.    
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¶32 Henl ey al so t i es hi s due pr ocess al l egat i on t o 

Caper t on.   However ,  Caper t on has not hi ng t o do wi t h Henl ey' s 

pendi ng mot i on.    

¶33 Fi r st ,  as t he Uni t ed St at es Supr eme Cour t  r epeat edl y 

sai d i n i t s deci s i on i n Caper t on,  t hat  deci s i on i s based on 

ext r aor di nar y and ext r eme f act s. 19  Caper t on,  556 U. S.  at  ___,  

129 S.  Ct .  at  2256,  2262,  2265.   No ext r aor di nar y or  ext r eme 

f act s ar e r el at ed t o Henl ey' s mot i on.   Second,  Caper t on 

addr essed due pr ocess concer ns i n t he cont ext  of  a j udi c i al  

el ect i on wher e ext r aor di nar i l y  l ar ge expendi t ur es wer e made t o 

el ect  a par t i cul ar  j ust i ce who t hen deci ded t he case i n whi ch 

t he cont r i but or  hel d a vest ed i nt er est .   I d.  at  2265.   Henl ey' s 

mot i on i s not  based on ext r aor di nar y j udi c i al  el ect i on 

cont r i but i ons made by a par t y wi t h a t hen pendi ng case.   Thi r d,  

Caper t on di d not  deci de whet her  a maj or i t y of  t he West  Vi r gi ni a 

cour t  had t he power  t o di squal i f y a j udi c i al  peer .   Rat her ,  i n 

Caper t on,  t he Uni t ed St at es Supr eme Cour t  r evi ewed t he act i ons 

of  a st at e cour t  j ust i ce and concl uded t hat  t he j ust i ce,  

hi msel f ,  di d not  appl y t he cor r ect  st andar d t o t he mot i on t o 

r ecuse when he deci ded i t .   I d.  at  2265.   

                                                 
19 I n Caper t on v.  A. T.  Massey Coal  Co. ,  I nc. ,  556 U. S.  __,  

129 S.  Ct .  2252 ( 2009) ,  a par t y di r ect l y i nf l uenced a j ust i ce' s  
el ect i on t o t he Supr eme Cour t  of  Appeal s of  West  Vi r gi ni a 
t hr ough ext r aor di nar i l y  l ar ge expendi t ur es when t hat  par t y ' s 
case was pendi ng and i t  was r easonabl y f or eseeabl e t hat  t he 
pendi ng case woul d come bef or e t he newl y el ect ed j ust i ce.   I d.  
at  2264- 65.  
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¶34 The Supr eme Cour t  r ei nf or ced t he f ocus of  Caper t on' s 

hol di ng i n Ci t i zens Uni t ed v.  Feder al  El ect i on Commi ssi on,  558 

U. S.  __,  130 S.  Ct .  876 ( 2010) ,  when i t  expl ai ned,  " Caper t on 

hel d t hat  a j udge was r equi r ed t o r ecuse hi msel f "  based on t he 

t i mi ng of  t he ext r aor di nar y j udi c i al  campai gn cont r i but i ons t hat  

wer e made.   I d.  at  910 ( emphasi s added) .   Caper t on cannot  be 

r ead t o suppor t  Henl ey' s asser t i on t hat  a maj or i t y of  t hi s cour t  

has t he power  t o r emove a j udi c i al  peer  f r om par t i c i pat i ng i n a 

pendi ng case.   

¶35 I n addi t i on,  wer e Caper t on expanded t o suppor t  t he 

di squal i f i cat i on of  a j ust i ce on f act s l ess ext r eme and 

egr egi ous t han t hose on whi ch t he Caper t on deci s i on was based,  a 

par t y coul d at t empt  t o af f ect  t he out come of  hi s case by f i l i ng 

di squal i f i cat i on mot i ons agai nst  cer t ai n j ust i ces and not  

agai nst  ot her  j ust i ces.   See Al l en,  322 Wi s.  2d 372,  ¶260 

( Zi egl er ,  J. ,  concur r i ng) .   

¶36 Fur t her mor e,  f our  j ust i ces f or c i ng a f el l ow j ust i ce 

of f  a pendi ng case wi l l  not  i ncr ease t he publ i c ' s per cept i on 

t hat  t he cour t  i s  an i mpar t i al  deci s i on maker .   Rat her ,  t he 

spect er  of  f our  j ust i ces pr event i ng anot her  j ust i ce f r om 

par t i c i pat i ng wi l l  j ust  as l i kel y be seen by t he publ i c as a 

bi ased act  of  f our  j ust i ces who vi ew a pendi ng i ssue di f f er ent l y 

f r om t he j ust i ce whom t hey di squal i f i ed.   

¶37 Fi nal l y,  r emoval  of  a j ust i ce f r om par t i c i pat i ng i n an 

i ndi v i dual  case negat i vel y i mpact s j udi c i al  i ndependence.   Thi s  

i s so because mot i ons f or  di squal i f i cat i on ar e not  made i n 

r egar d t o a j ust i ce t hat  t he movant  bel i eves wi l l  deci de t he 
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pendi ng case i n t he movant ' s f avor .   Rat her ,  t hey ar e made t o 

exer t  pr essur e on a j ust i ce t he movant  bel i eves wi l l  not  deci de 

t he case as t he movant  want s i t  t o be deci ded,  or  i n mot i ons 

af t er  deci s i on i n or der  t o cancel  a j ust i ce' s par t i c i pat i on f r om 

a deci s i on under  whi ch t he movant  di d not  pr evai l .   See Donohoo,  

314 Wi s.  2d 510,  ¶¶1- 2 ( movi ng t o di squal i f y Just i ce But l er ,  who 

deci ded agai nst  Donohoo) ;  Jackson v.  Benson,  2002 WI  14,  ¶2 & 

n. 2,  249 Wi s.  2d 681,  639 N. W. 2d 545 ( seeki ng t he 

di squal i f i cat i on of  Just i ce Wi l cox,  who had par t i c i pat ed i n t he 

maj or i t y deci s i on agai nst  Jackson) ;  Ci t y of  Edger t on,  190 

Wi s.  2d at  515- 16 ( r equest i ng t he di squal i f i cat i on of  Just i ce 

Geske,  who had par t i c i pat ed i n t he maj or i t y deci s i on) ;  and Am.  

TV,  151 Wi s.  2d at  177 ( movi ng t o di squal i f y Just i ce Babl i t ch,  

who had par t i c i pat ed i n t he maj or i t y deci s i on t hat  deci ded 

agai nst  t he St at e) .    

¶38 Henl ey' s assumpt i on t hat  a maj or i t y of  t hi s cour t  has 

t he power  t o di squal i f y a j udi c i al  peer  who has deni ed a mot i on 

t o wi t hdr aw f r om a pendi ng mat t er  i s wi t hout  l egal  f oundat i on.   

The const i t ut i onal  f unct i ons of  t he cour t  as an i nst i t ut i on ar e 

set  out  i n t he Wi sconsi n Const i t ut i on,  as ar e t he ways i n whi ch 

a j ust i ce' s const i t ut i onal  f unct i ons may be l i mi t ed.   Henl ey' s  

assumpt i on i s i nconsi st ent  wi t h t hose const i t ut i onal  pr ovi s i ons.    

I I .   CONCLUSI ON 

¶39 Accor di ngl y,  we concl ude as f ol l ows:   ( 1)  Henl ey' s 

mot i on f or  r econsi der at i on meet s none of  t he cr i t er i a f or  

gr ant i ng a mot i on f or  r econsi der at i on and i s t her ef or e deni ed;  

( 2)  det er mi ni ng whet her  t o r ecuse i s t he sol e r esponsi bi l i t y  of  
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t he i ndi v i dual  j ust i ce f or  whom di squal i f i cat i on f r om 

par t i c i pat i on i s sought ;  ( 3)  a maj or i t y of  t hi s cour t  does not  

have t he power  t o di squal i f y a j udi c i al  peer  f r om per f or mi ng t he 

const i t ut i onal  f unct i ons of  a Wi sconsi n Supr eme Cour t  j ust i ce on 

a case- by- case basi s;  and ( 4)  Henl ey has r ecei ved due pr ocess.    

¶40 The mot i on f or  r econsi der at i on i s deni ed wi t hout  

cost s.  
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¶41 SHI RLEY S.  ABRAHAMSON,  C. J. ,  ANN WALSH BRADLEY,  J. ,  

and N.  PATRI CK CROOKS,  J.    (dissenting).   The per  cur i am 

cor r ect l y obser ves t hat  Henl ey' s mot i on f or  r econsi der at i on i s 

i n essence a mot i on pur sui ng t he di squal i f i cat i on of  Just i ce 

Pat i ence D.  Roggensack.   The mot i on asser t s t hat  t he cour t ' s  

deci s i on i n St at e v.  Henl ey1 v i ol at es t he Due Pr ocess Cl ause of  

t he Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on 

because:  

( A)  Our  cour t  has f ai l ed t o pr ovi de any pr ocess f or  

j udi c i al  r evi ew of  Just i ce Roggensack' s deci s i on not  

t o r ecuse her sel f . 2 

( B)  Just i ce Pat i ence D.  Roggensack has i nappr opr i at el y 

par t i c i pat ed i n t he Henl ey deci s i on.  

                                                 
1 St at e v.  Henl ey,  2010 WI  97,  328 Wi s.  2d 544,  787 

N. W. 2d 350.  

The wor ds " r ecusal "  and " di squal i f i cat i on"  ar e ef f ect i vel y 
synonymous and ar e of t en used i nt er changeabl y,  as we use t hem 
her e.   Some di st i ngui sh bet ween t he t wo wor ds,  usi ng " r ecusal "  
t o r ef er  t o a j udge' s deci s i on t o st and down vol unt ar i l y  and 
" di squal i f i cat i on"  t o r ef er  t o t he st at ut or i l y  or  
const i t ut i onal l y mandat ed r emoval  of  a j udge on t he r equest  of  a 
movi ng par t y.   See St at e v.  Al l en,  2010 WI  10,  ¶9 n. 1,  322 
Wi s.  2d 372,  778 N. W. 2d 863.      

2 See McKnet t  v.  St .  Loui s & S. F.  Ry.  Co. ,  292 U. S.  230,  
232- 34 ( 1934)  ( " [ T] he Feder al  Const i t ut i on pr ohi bi t s st at e 
cour t s of  gener al  j ur i sdi ct i on f r om r ef usi ng [ t o enf or ce a 
f eder al  r i ght ]  sol el y because t he sui t  i s  br ought  under  f eder al  
l aw.  .  .  .  A st at e may not  di scr i mi nat e agai nst  r i ght s ar i s i ng 
under  f eder al  l aws. " ) .   See al so Ter r y v.  Kol ski ,  78 
Wi s.  2d 475,  482,  254 N. W. 2d 704 ( 1977) ;  St at e v.  Al l en,  2010 WI  
10,  ¶¶46- 47,  322 Wi s.  2d 372,  778 N. W. 2d 863 ( Abr ahamson,  C. J. ,  
Br adl ey,  J. ,  & Cr ooks,  J. ,  l ead opi ni on) .  



No.   2008AP697- CR. ssa 

 

2 
 

¶42 Henl ey' s mot i on t hus asks t he cour t  t o r ul e on t he 

l egal i t y of  Just i ce Roggensack' s par t i c i pat i on i n deci di ng t hi s  

case. 3 

                                                 
3 Her e i s t he hi st or y of  Henl ey' s mot i ons t o r ecuse Just i ce 

Roggensack.   Henl ey i ni t i al l y  addr essed a mot i on onl y t o Just i ce 
Roggensack t o r ecuse her sel f  on t he basi s of  Wi s.  St at .  
§ 757. 19( 2) ( e)  ( t he j ust i ce had pr evi ousl y handl ed t he act i on or  
pr oceedi ng at  i ssue whi l e j udge of  an i nf er i or  cour t )  and 
( 2) ( g) ,  ( subj ect i ve bi as)  and SCR 60: 04( 4)  ( Code of  Judi c i al  
Conduct ) .  Henl ey c l ai med t hat  Just i ce Roggensack shoul d not  be 
si t t i ng on hi s case because she sat  on t he " same case"  when she 
was a j udge on t he cour t  of  appeal s.    

Just i ce Roggensack deni ed t he mot i on,  concl udi ng t hat  she 
i s not  pr ecl uded f r om par t i c i pat i on i n t he pr esent  case under  
Wi s.  St at .  § 757. 19( 2) ( e)  and ( g)  or  SCR 60. 04( 4) .   For  t he 
memor andum deci s i on,  see St at e v.  Henl ey,  2010 WI  12,  322 
Wi s.  2d 1,  778 N. W. 2d 853.   

Henl ey t hen addr essed a mot i on t o t he cour t  t o di squal i f y 
Just i ce Roggensack on t he basi s of  Wi s.  St at .  § 757. 19( 2) ( e)  and 
( 2) ( g) .   The cour t  or der ed t he St at e of  Wi sconsi n t o r espond t o 
Henl ey' s mot i on and memor andum i n an unpubl i shed or der  dat ed 
Feb.  8,  2010,  whi ch i s at t ached f or  r ef er ence.   Just i ce 
Roggensack di d not  par t i c i pat e i n t hi s Feb.  8,  2010,  or der .    

The cour t  t hen i ssued t he at t ached unpubl i shed or der  dat ed 
May 24,  2010,  addr essi ng Henl ey' s mot i on addr essed t o t he cour t .   
Just i ce Roggensack di d not  par t i c i pat e i n t hi s  May 24,  2010,  
or der .   The or der  st at ed,  among ot her  t hi ngs,  t hat  t he j ust i ces 
di v i ded 3- 3 and t hat  " [ n] o f our  j ust i ces have agr eed t o gr ant  
Henl ey' s mot i on t o t he cour t  t o di squal i f y Just i ce Roggensack on 
gr ounds of  Wi s.  St at .  § 757. 19( 2) ( e) . "   See May 24,  2010,  or der  
at t ached her et o.  
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¶43 Yet  i t  i s  Just i ce Roggensack who pr ovi des t he f our t h,  

and deci di ng,  vot e f or  t he unaut hor ed per  cur i am denyi ng 

Henl ey' s mot i on t o di squal i f y Just i ce Roggensack.          

¶44 Just i ce Roggensack j oi ns t hr ee col l eagues,  Just i ces 

Davi d T.  Pr osser ,  Annet t e K.  Zi egl er ,  and Mi chael  J.  Gabl eman,  

t o make f our  t o r ul e on t he mot i on t o di squal i f y Just i ce 

Roggensack.   Thus Just i ce Roggensack par t i c i pat es i n a mat t er  

r evi ewi ng her  own conduct .   Wi t hout  her  vot e t her e i s no " per  

cur i am, "  no " by t he cour t . "   Wi t hout  her  vot e t her e i s no 

deci s i on by t he cour t .  

¶45 Just i ce Roggensack f ai l s t o r espect  a bedr ock 

pr i nci pl e of  l aw t hat  pr edat es t he Amer i can j ust i ce syst em by 

mor e t han a cent ur y——" no man i s al l owed t o be a j udge of  hi s own 

                                                                                                                                                             
I n t he May 24,  2010,  cour t  or der ,  Just i ce Davi d T.  Pr osser ,  

Just i ce Annet t e K.  Zi egl er ,  and Just i ce Mi chael  J.  Gabl eman 
concl uded t hat  t he cour t  does not  have t he power  t o di squal i f y a 
f el l ow j ust i ce,  r ef er r i ng t o t he wr i t i ngs of  Just i ces Pr osser ,  
Roggensack,  and Zi egl er  i n St at e v.  Al l en,  2010 WI  10,  322 
Wi s.  2d 372,  778 N. W. 2d 863.   Chi ef  Just i ce Abr ahamson,  Just i ce 
Ann Wal sh Br adl ey,  and Just i ce N.  Pat r i ck Cr ooks al so r ef er r ed 
t o t hei r  separ at e wr i t i ng i n St at e v.  Al l en,  concl udi ng t hat  i t  
appear s t he cour t  has t he power  ( j ur i sdi ct i on)  t o di squal i f y a 
j ust i ce and t hat  t hi s cour t  has exer ci sed i t s j ur i sdi ct i on t o 
deci de di squal i f i cat i on mot i ons agai nst  i ndi v i dual  j ust i ces 
under  § 757. 19( 2) .  

I n t he mot i on pr esent l y bef or e t he cour t ,  Henl ey agai n asks 
t he cour t  t o di squal i f y Just i ce Roggensack f r om par t i c i pat i ng i n 
hi s case.   Thi s mot i on of f er s new r easons t o di squal i f y Just i ce 
Roggensack based on t he r easoni ng i n t he cour t ' s  opi ni on 
deci di ng t he mer i t s of  Henl ey' s case.  
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cause" 4——a pr i nci pl e r ecent l y r epeat ed by Just i ce Ant hony 

Kennedy,  wr i t i ng f or  a maj or i t y  of  t he Uni t ed St at es Supr eme 

Cour t  i n t he Caper t on case. 5     

 ¶46 That  Just i ce Roggensack par t i c i pat es i n t hi s mot i on 

f or  r econsi der at i on i s not  a due pr ocess or  et hi cal  cal cul at i on 

                                                 
4 See,  f or  exampl e,  Just i ce Scal i a' s r ef er ence t o " t he 

wi sdom of  t he anci ent  maxi m ' al i qui s non debet  esse Judex i n 
pr opr i a causa' ——no man ought  t o be a j udge of  hi s own cause, "  i n 
Tel l abs,  I nc.  v.  Makor  I ssues & Ri ght s,  Lt d. ,  551 U. S.  308,  329 
n. *  ( 2007)  ( Scal i a,  J. ,  concur r i ng)  ( quot i ng Dr .  Bonham' s Case,  
77 Eng.  Rep.  638,  646,  652 ( C. P.  1610) ) ;  and Ex par t e Ah Oi ,  13 
Haw.  534,  1901 WL 1300,  * 14 ( 1901)  ( Gal br ai t h,  J. ,  di ssent i ng)  
( " ' No man shal l  be a j udge i n hi s own cause'  i s a maxi m t hat  i s 
anci ent  i n use and of  uni ver sal  appl i cat i on i n Angl o- Saxon 
communi t i es. " ) .  

See al so I n r e Mur chi son,  349 U. S.  133,  136 ( 1955) :  

To t hi s end no man can be a j udge i n hi s own case and 
no man i s per mi t t ed t o t r y cases wher e he has an 
i nt er est  i n t he out come.   That  i nt er est  cannot  be 
def i ned wi t h pr eci s i on.   Ci r cumst ances and 
r el at i onshi ps must  be consi der ed.   Thi s Cour t  has 
sai d,  however ,  t hat  ' Ever y pr ocedur e whi ch woul d of f er  
a possi bl e t empt at i on t o t he aver age man as a 
j udge .  .  .  not  t o hol d t he bal ance ni ce,  c l ear ,  and 
t r ue bet ween t he St at e and t he accused deni es t he 
l at t er  due pr ocess of  l aw. '   Tumey v.  St at e of  Ohi o,  
273 U. S.  510,  532,  47 S.  Ct .  437,  444,  71 L.  Ed.  749.   
Such a st r i ngent  r ul e may somet i mes bar  t r i al  by 
j udges who have no act ual  bi as and who woul d do t hei r  
ver y best  t o wei gh t he scal es of  j ust i ce equal l y 
bet ween cont endi ng par t i es.   But  t o per f or m i t s hi gh 
f unct i on i n t he best  way ' j ust i ce must  sat i sf y t he 
appear ance of  j ust i ce. '  Of f ut t  v.  Uni t ed St at es,  348 
U. S.  11,  14,  75 S.  Ct .  11,  13.     

5 Caper t on v.  A. T.  Massey Coal  Co. ,  129 S.  Ct .  2252,  2265 
( 2009)  ( r ever si ng a j udgment  of  t he Supr eme Cour t  of  Appeal s of  
West  Vi r gi ni a on t he gr ounds t hat  t he Due Pr ocess Cl ause of  t he 
Four t eent h Amendment  t o t he Uni t ed St at es Const i t ut i on was 
vi ol at ed when a j ust i ce i n t he maj or i t y par t i c i pat ed i n t he case 
when obj ect i ve st andar ds r equi r ed r ecusal ) .  
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but  a mat hemat i cal  one:   one vot e pl us t hr ee vot es equal s an 

at t empt  t o achi eve a maj or i t y. 6 

¶47 The per  cur i am at t empt s t o obf uscat e Just i ce 

Roggensack' s bei ng t he j udge of  her  own cause by sayi ng t hat  she 

can par t i c i pat e because " al l  j ust i ces ar e af f ect ed equal l y by 

[ t he]  det er mi nat i on of  t he scope of  t he cour t ' s  power  i n t hi s 

r egar d. "   Per  cur i am op. ,  ¶9 ( emphasi s added) .   Thi s at t empt  t o 

obf uscat e i s not  per suasi ve.   Henl ey' s mot i on f ocuses on one 

j ust i ce,  Just i ce Roggensack.    

¶48 I t  was Just i ce Roggensack' s par t i c i pat i on i n a r el at ed 

case whi l e she was a j udge of  t he cour t  of  appeal s t hat  has 

st i mul at ed t he t wo r ecusal  mot i ons i n Henl ey' s case.  I t  i s  

Just i ce Roggensack who di squal i f i ed her sel f  f r om t he cour t ' s 

                                                 
See Just i ce Cr ooks'  separ at e wr i t i ng i n St at e v.  Al l en,  

2010 WI  10,  ¶190,  322 Wi s.  2d 372,  778 N. W. 2d 863,  commendi ng 
Just i ce Gabl eman on wi t hdr awi ng f r om t he Al l en deci s i on,  whi ch 
i nvol ved a di squal i f i cat i on mot i on addr essed t o Just i ce 
Gabl eman.  

I n Wi sconsi n,  i f  a j ust i ce shoul d have been di squal i f i ed 
f r om consi der i ng t he case and never t hel ess par t i c i pat es,  t he 
deci s i on i s voi d.   St at e v.  Am.  TV & Appl i ance of  Madi son,  I nc. ,  
151 Wi s.  2d 175,  179,  443 N. W. 2d 662 ( 1989) .  

6 The def endant ' s same due pr ocess ar gument s about  t he 
cour t ' s  deci s i on appl y t o t he cour t ' s  deni al  of  hi s mot i on f or  
r econsi der at i on:    

( A)  Just i ce Roggensack has i nappr opr i at el y par t i c i pat ed i n 
t he deni al  of  Henl ey' s mot i on f or  r econsi der at i on.  

( B)  The per  cur i am deci s i on expl i c i t l y  decl ar es t hat  no  
pr ocess exi st s i n t hi s cour t  t o r evi ew a s i ngl e j ust i ce' s 
deci s i on not  t o r ecuse her sel f  on due pr ocess gr ounds shor t  of  
r emoval  f r om of f i ce t hr ough const i t ut i onal  means or  j udi c i al  
di sci pl i ne.   Per  cur i am,  ¶¶24- 25.  
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deci s i ons on Henl ey' s f i r st  r ecusal  mot i on.   I t  i s  Just i ce 

Roggensack who now deci des t hat  she can par t i c i pat e i n deci di ng 

Henl ey' s second mot i on t o di squal i f y her ;  t hi s second mot i on i s 

t he mot i on addr essed i n t he per  cur i am.   I t  i s  Just i ce 

Roggensack' s r ef usal  t o di squal i f y her sel f  i n t he Henl ey case 

t hat  i s chal l enged——no one el se' s.   I t  i s  Just i ce Roggensack who 

i s i mmedi at el y and di r ect l y af f ect ed by Henl ey' s r ecusal  

mot i ons.   

¶49 A j ust i ce' s par t i c i pat i on i n a mot i on addr essed t o t he 

cour t  chal l engi ng t hat  j ust i ce' s r ef usal  t o di squal i f y i s 

unpr ecedent ed i n t hi s cour t .   I n ever y case i n whi ch a mot i on 

has been addr essed t o t he cour t  seeki ng r evi ew of  a j ust i ce' s 

par t i c i pat i on i n a case,  t he chal l enged j ust i ce has not  

par t i c i pat ed i n deci di ng t he mot i on. 7  

¶50 Over  t he year s,  sever al  j ust i ces,  i ncl udi ng most  

r ecent l y Just i ce Zi egl er  and Just i ce Gabl eman,  di d not  

par t i c i pat e i n t he cour t ' s  deci s i ons on mot i ons seeki ng cour t  

r evi ew of  t hei r  deci s i ons t o par t i c i pat e i n cases. 8  Why i s t hi s 

                                                 
7 I n I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Cr oset t o,  160 

Wi s.  2d 581,  466 N. W. 2d 879 ( 1991) ,  upon whi ch t he per  cur i am 
r el i es,  no mot i on was addr essed t o t he cour t .   For  a di scussi on 
of  I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Cr oset t o,  160 Wi s.  2d  
581,  466 N. W. 2d 879 ( 1991) ,  and a f ul l  r epr i nt  of  I n r e 
Di sci pl i nar y Pr oceedi ngs Agai nst  Cr oset t o,  see St at e v.  Al l en,  
322 Wi s.  2d 372 at  ¶10 n. 2,  Appendi x A.  

8 See Kr i er  v.  Vi l i one,  Nos.  2006AP1573 & 2006AP2290 
( mot i ons f i l ed chal l engi ng Just i ces Zi egl er  and Gabl eman;  
nei t her  j ust i ce par t i c i pat ed i n cour t  or der  r ul i ng on mot i on. )   

See t he unpubl i shed cour t  or der s i n t he f ol l owi ng cases,  i n 
whi ch t he chal l enged j ust i ce di d not  par t i c i pat e i n t he cour t ' s  
or der  about  di squal i f y i ng t he j ust i ce:    
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case di f f er ent  f r om al l  ot her  cases addr essi ng r ecusal  of  a 

j ust i ce?     

¶51 The answer ,  of  cour se,  i s t hat  t hi s per  cur i am i s not  

di f f er ent .   We need go no f ur t her  f or  an i l l ust r at i on of  t he 

axi om t hat  a j ust i ce does not  par t i c i pat e i n t he cour t ' s  

deci s i ons on mot i ons seeki ng cour t  r evi ew of  t hat  j ust i ce' s  

deci s i on t o par t i c i pat e t han Just i ce Roggensack' s not  

                                                                                                                                                             
St at e v.  Car t er ,  No.  2006AP1811- CR,  unpubl i shed or der  ( Wi s.  

S.  Ct .  Mar .  1,  2010)  ( Just i ce Gabl eman not  par t i c i pat i ng)  

St at e v.  Cr oss,  No.  2009AP3- CR,  unpubl i shed or der  ( Wi s.  S.  
Ct .  Nov.  11,  2009)  ( Just i ce Gabl eman not  par t i c i pat i ng)   

St at e v.  Dear bor n,  No.  2007AP1894- CR,  unpubl i shed or der  
( Wi s.  S.  Ct .  Mar .  1,  2010)  ( Just i ce Gabl eman not  par t i c i pat i ng)  

St at e v.  Jones,  No.  2008AP2342- CR,  unpubl i shed or der  ( Wi s.  
S.  Ct .  Dec.  16,  2009)  ( Just i ce Gabl eman not  par t i c i pat i ng)  

St at e v.  Li t t l ej ohn,  No.  2007AP900- CR,  unpubl i shed or der  
( Wi s.  S.  Ct .  Mar .  1,  2010)  ( Just i ce Gabl eman not  par t i c i pat i ng)  

St at e v.  McGui r e,  No.  2007AP2711- CR,  unpubl i shed or der  
( Wi s.  S.  Ct .  Oct .  2,  2009)  ( Just i ce Gabl eman not  par t i c i pat i ng)  

St at e v.  Sveum,  No.  2008AP658- CR,  unpubl i shed or der  ( Wi s.  
S.  Ct .  Dec.  21,  2009)  ( Just i ce Gabl eman not  par t i c i pat i ng)  

See t he f ol l owi ng cases i n whi ch t he chal l enged j ust i ce di d 
not  par t i c i pat e i n t he cour t ' s  deci s i on det er mi ni ng t he val i di t y  
of  a deci s i on i n whi ch t he chal l enged j ust i ce par t i c i pat ed:   

St at e v.  Amer i can TV,  151 Wi s.  2d 175,  443 N. W. 2d 662 
( 1989)  ( Just i ce Babl i t ch not  par t i c i pat i ng)  

Ci t y of  Edger t on v.  Gen.  Cas.  Co. ,  190 Wi s.  2d 510,  527 
N. W. 2d 305 ( 1995)  ( Just i ce Geske not  par t i c i pat i ng)   

Jackson v.  Benson,  2002 WI  14,  249 Wi s.  2d 281,  639 
N. W. 2d 545 ( Just i ce Wi l cox not  par t i c i pat i ng)  

Donohoo v.  Act i on Wi s. ,  I nc. ,  2008 WI  110,  314 Wi s.  2d 510,  
754 N. W. 2d 480 ( Just i ce But l er  not  par t i c i pat i ng)  
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par t i c i pat i ng i n t wo or der s of  t hi s cour t  r el at i ng t o t he 

cour t ' s  consi der at i on of  Henl ey' s pr i or  mot i on seeki ng cour t  

r evi ew  of  Just i ce Roggensack' s deci s i on t o par t i c i pat e i n t he 

Henl ey case. 9    

¶52 Just i ce Roggensack di d not  par t i c i pat e i n t he Feb.  8,  

2010,  or der  or der i ng br i ef s on t he i ssue of  Just i ce Roggensack' s 

di squal i f i cat i on. 10  The or der  i s at t ached.    

¶53 Just i ce Roggensack di d not  par t i c i pat e i n t he May 24,  

2010,  or der  i n whi ch Just i ces Pr osser ,  Zi egl er ,  and Gabl eman 

decl ar ed t he cour t  had no power  t o di squal i f y Just i ce 

Roggensack. 11  The or der  i s at t ached.  

¶54 Mor eover ,  Just i ce Roggensack,  wi t hout  expl anat i on,  

wi t hdr aws f r om par t i c i pat i on i n an unpubl i shed or der  di smi ssi ng 

Yasmi ne Cl ar k ' s mot i on t o f i l e an ami cus br i ef  t o r econsi der  t he 

Henl ey opi ni on,  even t hough Just i ce Roggensack pr evi ousl y 

par t i c i pat ed i n gr ant i ng Ms.  Cl ar k ' s mot i on t o f i l e t he ami cus 

br i ef . 12      

¶55 Act i ng i nconsi st ent l y i n deci di ng var i ous i ssues i n 

t he Henl ey case,  Just i ce Roggensack now par t i c i pat es i n t hi s per  

                                                 
9 See not e 3 above.    

10 See not e 3 above.  

11 See not e 3 above.  

12 See unpubl i shed or der  i n St at e v.  Henl ey,  of  even dat e as 
t hi s per  cur i am,  di smi ssi ng Yasmi ne Cl ar k ' s mot i on t o r econsi der  
t he Henl ey opi ni on.   Pr evi ousl y Just i ce Roggensack par t i c i pat ed 
i n gr ant i ng Yasmi ne Cl ar k ' s mot i on f or  l eave t o f i l e a non- par t y 
br i ef .   See St at e v.  Henl ey,  No.  2008AP697,  unpubl i shed or der   
( Wi s.  S.  Ct .  Dec.  8,  2010) .     
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cur i am deci s i on t hat  addr esses a mot i on t o r econsi der  t he Henl ey 

case.    

¶56 Just i ce Roggensack' s i nconsi st ent  conduct  i n somet i mes 

di squal i f y i ng her sel f  i n t he Henl ey case,  and ot her  t i mes not ,  

conf l i c t s not  onl y wi t h accept ed pr act i ce i n t hi s cour t  but  al so 

wi t h Supr eme Cour t  I nt er nal  Oper at i ng Pr ocedur e I I . L. 1. ,  whi ch 

pr ovi des i n par t :   " When a j ust i ce r ecuses or  di squal i f i es 

hi msel f  or  her sel f ,  t he j ust i ce t akes no f ur t her  par t  i n t he 

cour t ' s  consi der at i on of  t he mat t er . " 13   

¶57 We t ur n now t o t he wr i t i ngs of  Just i ce Roggensack and 

t hr ee col l eagues.   Four  j ust i ces,  Just i ces Pr osser ,  Roggensack,  

Zi egl er ,  and Gabl eman,  wr i t i ng as a per  cur i am,  r each t he 

f ol l owi ng concl usi ons:   

( A)  Thi s cour t  does not  " have t he power  t o di squal i f y a 

j udi c i al  peer  f r om per f or mi ng t he const i t ut i onal  f unct i ons 

of  a Wi sconsi n Supr eme Cour t  Just i ce on a case by case 

basi s. " 14  

                                                 
13 For  a di scussi on asser t i ng t hat  due pr ocess shoul d be 

ext ended so t hat  once a j udge has r ecused hi msel f  or  her sel f ,  
t he j udge may no l onger  af f ect  t he case,  see S.  Mat t hew Cook,  
Not e,  Ext endi ng t he Due Pr ocess Cl ause t o Pr event  a Pr evi ousl y 
Recused Judge f r om Lat er  At t empt i ng t o Af f ect  t he Case f r om 
Whi ch He was Recused,  1997 B. Y. U.  L.  Rev.  423.   

14 Per  cur i am opi ni on j oi ned by Just i ces Pr osser ,  
Roggensack,  Zi egl er ,  and Gabl eman,  ¶¶2,  25,  39.   

As we st at ed i n our  wr i t i ng i n St at e v.  Al l en,  2010 WI  10,  
322 Wi s.  2d 372,  778 N. W. 2d 863,  on t he basi s of  our  own 
r esear ch we concl uded t hat  t he cour t  had t he power  t o di squal i f y 
a j udi c i al  peer ,  but  we asked f or  br i ef s and or al  ar gument  on 
t hi s i ssue.  
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( B)  " Henl ey has r ecei ved due pr ocess. " 15 

¶58 Just i ces Pat i ence D.  Roggensack,  Davi d T.  Pr osser ,  

Annet t e K.  Zi egl er ,  and Mi chael  J.  Gabl eman deci de t hat  t he 

cour t  has no power  t o di squal i f y Just i ce Roggensack.   They r each 

t hi s deci s i on wi t hout  t he benef i t  of  br i ef s or  or al  ar gument .   

The cour t  has never  had t he benef i t  of  br i ef s or  or al  ar gument  

on t hi s i ssue i n any case.   Thus t he cour t  devi at es f r om t he 

t r adi t i onal  adver sar i al  syst em,  t he f oundat i on of  our  l egal  

syst em and j ur i spr udence.  

¶59 The per  cur i am j oi ned by t hese f our  j ust i ces 

essent i al l y  t r eat s t he due pr ocess cl ai m chal l engi ng t he 

par t i c i pat i on of  a j ust i ce as nonj ust i c i abl e but  t hen,  i n an 

i nconsi st ent  shi f t ,  deci des t he due pr ocess i ssue. 16  Thus 

Just i ce Roggensack par t i c i pat es i n deci di ng t he const i t ut i onal  

val i di t y of  her  par t i c i pat i on i n t he Henl ey case.   Her  

par t i c i pat i on i s no l onger  l i mi t ed t o deci di ng t he scope of  t he 

cour t ' s  power  t o di squal i f y a j udge.   Just i ce Roggensack i s a 

j udge of  her  own cause.     

¶60 Wi l l  Just i ces Pr osser ,  Roggensack,  Zi egl er  and 

Gabl eman comment  on al l  r ecusal  mot i ons chal l engi ng a j ust i ce,  

t hus r ender i ng an advi sor y opi ni on even t hough t hey i nsi st  t hey 

                                                 
15 Per  cur i am opi ni on j oi ned by Just i ces Pr osser ,  

Roggensack,  Zi egl er ,  and Gabl eman,  ¶¶2,  32- 35,  39.    

16 As Just i ce Cr ooks wr ot e i n Al l en,  322 Wi s.  2d 372,  ¶188,   
" [ t ] he wr i t i ngs by Just i ces Roggensack and Pr osser ,  t hus,  
essent i al l y  t r eat  t he due pr ocess cl ai m as nonj ust i c i abl e. "    
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l ack t he power  t o di squal i f y a j ust i ce? 17  Or  wi l l  t hey comment  

on onl y t hose r ecusal  mot i ons i n whi ch t hey can hol d i n f avor  of  

t he chal l enged j ust i ce?   And ar e t hey goi ng t o cont i nue t o 

comment  on t he gr ounds r ai sed f or  di squal i f i cat i on wi t hout  

br i ef s or  or al  ar gument ,  as t hey do i n t he pr esent  case?  

¶61 We t hr ee di sagr ee wi t h t he concl usi ons t hat  our  f our  

col l eagues r each.   The al l egat i ons i n t he mot i on and t he 

concl usi ons i n t he per  cur i am ar e suf f i c i ent  t o j ust i f y br i ef s,  

or al  ar gument ,  and f ul l  consi der at i on.   Thi s mot i on shoul d have 

been handl ed i n an open,  t r anspar ent ,  compr ehensi ve manner .   

¶62 I n suppor t  of  t hei r  concl usi ons,  t he f our  j ust i ces 

j oi ni ng t he per  cur i am subst ant i al l y  r el y on and r epeat  much of  

Just i ce Roggensack' s aut hor ed wr i t i ng i n St at e v.  Al l en,  2010 WI  

10,  322 Wi s.  2d 372,  778 N. W. 2d 863,  i n whi ch Just i ces Pr osser  

and Zi egl er  bot h j oi ned and wr ot e separ at el y.   Just i ce Gabl eman 

wi t hdr ew f r om par t i c i pat i on i n Al l en,  whi ch i nvol ved t he 

def endant ' s chal l enge t o Just i ce Gabl eman' s par t i c i pat i on.     

¶63 We t hr ee wr ot e at  gr eat  l engt h i n Al l en,  cover i ng 87 

pr i nt ed pages i n t he Wi sconsi n Repor t er .   I n addi t i on,  Just i ce 

Cr ooks wr ot e a s i x- page separ at e opi ni on.   We concl uded i n Al l en 

on t he basi s of  our  r esear ch ( al t hough we sought  br i ef s)  t hat  

t he cour t  not  onl y had j ur i sdi ct i on ( power )  t o deci de t he 

                                                 
17 Compar e Just i ce Pr osser ' s separ at e wr i t i ng i n Al l en,  322 

Wi s.  2d 372,  ¶250,  suggest i ng sol ut i ons such as per sonal  and 
col l ect i ve per suasi on of  a col l eague who r ef uses t o wi t hdr aw,  
del ay of  a case,  or  i nvol vement  of  t he Judi c i al  Commi ssi on,  wi t h 
hi s posi t i on i n t he or der  i n St at e v.  Henl ey ( at t ached)  
suggest i ng an advi sor y opi ni on.  
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di squal i f i cat i on of  a j ust i ce,  but  al so had t he const i t ut i onal  

r esponsi bi l i t y  t o deci de t he i ssue. 18   

¶64 I n Al l en,  we wr ot e on al l  t he t opi cs addr essed i n t he 

per  cur i am,  i ncl udi ng t he cour t ' s  j ur i sdi ct i on t o di squal i f y a 

j ust i ce or  a j udge;  al l  t he cases t he per  cur i am ci t es;  t he 

subj ect i ve and obj ect i ve gr ounds of  di squal i f i cat i on under  Wi s.  

                                                 
18 For  a pr oposed r esol ut i on bef or e t he Amer i can Bar  

Associ at i on r ecommendi ng t hat  st at e supr eme cour t s c l ear l y 
ar t i cul at e pr ocedur es f or  j udi c i al  di squal i f i cat i on 
det er mi nat i ons,  i ncl udi ng pr ompt  r evi ew by anot her  j udge or  
t r i bunal ,  or  as ot her wi se pr ovi ded by l aw or  r ul e of  cour t ,  of  
deni al s of  r equest s t o di squal i f y a j udge,  see:  

AMERI CAN BAR ASSOCI ATI ON 

STANDI NG COMMI TTEE ON JUDI CI AL I NDEPENDENCE 

REPORT TO THE HOUSE OF DELEGATES 

RESOLUTI ON 

RESOLVED,  That  t he Amer i can Bar  Associ at i on ur ges 
st at es t o est abl i sh c l ear l y ar t i cul at ed pr ocedur es 
f or :  

A.  Judi c i al  di squal i f i cat i on det er mi nat i ons;  and 

B.  Pr ompt  r evi ew by anot her  j udge or  t r i bunal ,  or  as 
ot her wi se pr ovi ded by l aw or  r ul e of  cour t ,  of  deni al s 
of  r equest s t o di squal i f y a j udge.  

 .  .  .   

FURTHER RESOLVED,  That  t he St andi ng Commi t t ee on 
Et hi cs and Pr of essi onal  Responsi bi l i t y  and t he 
St andi ng Commi t t ee on Pr of essi onal  Di sci pl i ne shoul d 
pr oceed on an expedi t ed basi s t o consi der  what  
amendment s,  i f  any,  shoul d be made t o t he ABA Model  
Code of  Judi c i al  Conduct  or  t o t he ABA Model  Rul es of  
Pr of essi onal  Conduct  t o pr ovi de necessar y addi t i onal  
gui dance t o t he st at es on di scl osur e r equi r ement s and 
st andar ds f or  j udi c i al  di squal i f i cat i on.  
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St at .  § 757. 19( 2) ;  t hi s cour t ' s  pr i or  cases deci di ng t he due 

pr ocess and st at ut or y r i ght s of  a l i t i gant  when a chal l enged 

j ust i ce or  a j udge par t i c i pat ed i n a mat t er ;  t he r ecusal  

pr act i ces of  t he Uni t ed St at es Supr eme Cour t  and supr eme cour t s 

of  ot her  st at es;  t he Caper t on deci s i on;  and due pr ocess 

st andar ds of  di squal i f i cat i on.  

¶65 For  ease of  r ef er ence we i ncl ude pi npoi nt  c i t at i ons t o 

our  anal ysi s i n Al l en of  cases di scussed i n t he per  cur i am 

deci s i on:  
 
Caper t on v.  A. T Massey Coal  Co. ,  I nc. ,  556 U. S.  ___,  129 S.  
Ct .  2252 ( 2009) :   See Al l en,  322 Wi s.  2d 372,  ¶¶88- 98,  
passi m.  

 
I n r e Di sci pl i nar y Pr oceedi ngs Agai nst  Cr oset t o,  160 
Wi s.  2d  581,  466 N. W. 2d 879 ( 1991) :   See Al l en,  322 
Wi s.  2d 372,  ¶10 n. 2,  Appendi x A.  

 
Donohoo v.  Act i on Wi sconsi n,  I nc. ,  2008 WI  110,  314 
Wi s.  2d 510,  754 N. W. 2d 480:   See Al l en,  322 Wi s.  2d 372,  
¶42.  

 
St at e v.  Har r el l ,  199 Wi s.  2d 654,  546 N. W. 2d 115 ( 1996) :   
See Al l en,  322 Wi s.  2d 372,  ¶¶86 n. 54,  98 n. 68.  

 
Ci t y of  Edger t on v.  Gener al  Cas.  Co.  of  Wi s. ,  190 Wi s.  2d 
510,   527 N. W. 2d 305 ( 1995) :   See Al l en,  322 Wi s.  2d 372,  
¶¶76,  165.  

 
St at e v.  Amer i can TV & Appl i ance of  Madi son,  I nc. ,  151 
Wi s.  2d 175,  443 N. W. 2d 662 ( 1989) :   See Al l en,  322 
Wi s.  2d 372,  ¶¶41,  Appendi x A.  

 
Case v.  Hof f man,  100 Wi s.  314,  74 N. W.  220 ( 1898) :   See 
Al l en,  322 Wi s.  2d 372,  ¶¶39- 40,  73.  

 
St at e v.  Cannon,  199 Wi s.  401,  226 N. W.  385 ( 1929) :   See 
Al l en,  322 Wi s.  2d 372,  ¶83.  

 
I n r e Kadi ng,  70 Wi s.  2d 508,  235 N. W. 2d 409 ( 1976) :   See 
Al l en,  322 Wi s.  2d 372,  ¶¶48,  53,  81.  
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Jackson v.  Benson,  2002 WI  14,  249 Wi s.  2d 681,  639 
N. W. 2d 545:   See Al l en,  322 Wi s.  2d 372,  ¶41 n. 15.  

 
Cheney v.  Uni t ed St at es Di st .  Cour t  f or  Di st .  of  Col umbi a,  
541 U. S.  913 ( 2004) :   See Al l en,  322 Wi s.  2d 372,  ¶¶60,  
152- 54.  

 
Mi cr osof t  Cor p.  v.  Uni t ed St at es ,  530 U. S.  1301 ( 2000) :   
See Al l en,  322 Wi s.  2d 372,  ¶149 n. 18.  

 
Hanr ahan v.  Hampt on,  446 U. S.  1301 ( 1980) :   See Al l en,  322 
Wi s.  2d 372,  ¶¶59 n. 37,  151 n. 20.  

 
Lai r d v.  Tat um,  409 U. S.  901 ( 1972) :   See Al l en,  322 
Wi s.  2d 372,  ¶¶59 n. 37,  151 n. 20,  153 n. 23.  

 
Gr avel  v.  Uni t ed St at es ,  409 U. S.  902 ( 1972) :   See Al l en,  
322 Wi s.  2d 372,  ¶¶59 n. 37,  151 n. 20.  

 
Guy v.  Uni t ed St at es ,  409 U. S.  896 ( 1972) :   See Al l en,  322 
Wi s.  2d 372,  ¶¶59 n. 37,  151 n. 20.  

 
Er nest  v.  U. S.  At t or ney f or  S.  Di st .  of  Al abama,  474 U. S.  
1016 ( 1985) :   See Al l en,  322 Wi s.  2d 372,  ¶¶58 n. 36,  150 
n. 19.  

 
Ker pel man v.  At t or ney Gr i evance Comm' n of  Md. ,  450 U. S.  970 
( 1981) :   See Al l en,  322 Wi s.  2d 372,  ¶¶58 n. 36,  150 n. 19.  

 
Ser zysko v.  Chase Manhat t an Bank ,  409 U. S.  1029 ( 1972) :   
See Al l en,  322 Wi s.  2d 372,  ¶¶58 n. 36,  150 n. 19.  

 
Jewel l  Ri dge Coal  Cor p.  v.  Local  No.  6167,  325 U. S.  897 
( 1945) :   See Al l en,  322 Wi s.  2d 372,  ¶¶61,  140- 48.    

¶66 We have r evi ewed our  Al l en wr i t i ngs.   We shal l  not  

r ewr i t e our  wr i t i ngs i n Al l en or  at t empt  t o summar i ze t hem.   We 

st and by our  Al l en wr i t i ngs.   We i ncor por at e t hem i n f ul l  i nt o 

t hi s di ssent .  

¶67 For  t he r easons set  f or t h,  we di ssent  f r om t he deni al  

of  Henl ey' s mot i on f or  r econsi der at i on.   
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